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IN RETROSPECT 
and 
PROSPECT 


CURRENT TAXATION NOTES began some years ago mainly as a 
supplementary Service of up-to-date notes on Taxation. Its small 
stature and scope was not due to parsimony of the Publishers but 
because it was felt that the reader would not have the time to read 


more. 


CURRENT TAXATION NOTES however ‘‘served better than we 
knew’’ and, as it is the Publishers’ policy to publish what is needed, 
CURRENT TAXATION NOTES has now been brought to mature 


independence in size, scope and aim. 


As *“‘NOTES”’ it began, but retention of the word is no longer 
merited, and in future this monthly bulletin on current taxation 
matters will be known as 

CURRENT TAXATION 
As a complete and independent service CURRENT TAXATION will 
provide up-to-date interpretation of all Statutory Amendments; 
latest tax cases both Australian and Overseas; and authoritative 


articles of wide interest. 


Old subscribers to CURRENT TAXATION NOTES will be glad to 
see that CURRENT TAXATION is continued under the general 
Editorship of J. A. L. Gunn. 


JANUARY, 1948. Butrerwortu & Co. (AusTRALIA) Lp. 
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Accountant Advising on Taxation Law 


The Taxation Institute of Australia has recently published a 
report of a most interesting decision on the above subject by the 
Supreme Court of New York County in New York County Lawyers 
Association v. Bercu. The respondent, who was a certified public 
accountant, gave advice to a client based upon an administrative ruling 
of the Income Tax Unit of the United States Treasury. This ruling, 
when tested in the Courts, was held to be ‘‘a question of proper 
accounting practice.’’ It was held that the respondent had not been 
engaged in the unlawful practice of law. The judgment indicated, 
however, that the decision might have been otherwise if the respondent 
had advised on a question of law as distinct from tax accounting 
practice. 

The following are the relevant provisions of the New South Wales 
Legal Practitioners’ Act of 1936: 

40B. (2) Any person, not being a barrister, or person qualified to act as 
who holds himself out or advertises or in any way represents himself 


a solicitor, 


as competent or qualified to act in or in connection with the carrying out of 
the functions of a legal adviser or practitioner, or who permits or suffers his 


name to be in any such way used 


offen: and shall be hable on summary conviction to a penalty not exceeding 


'y any other person, shall be guilty of an 
fifty pounds for each such offence. 

40C, (1) Any person not being a barrister, or person qualified to act as a 
solicitor, who for or in expectation Of any fee, gain or reward, elther directly 
or indirectly draws, fills up, or prepares any will or other testamentary instru- 


lating rights between parties, or relating 


ment, Or any instrument creating or regu 






to real or personal property, or any legal proceeding, shall be guilty of an 
offence, and shall be liable on stmmary conviction to a penalty not exceeding 
fifty pounds for each such offence 

It is considered that the above quoted provisions are subject to 
the specific provisions of the Commonwealth Income Tax Assessment 
Act. 

Section 251J provides for the registration of tax agents. Sub- 
section (3) provides that if the applicant satisfies the Board that (he) 
is a fit and proper person ‘‘to prepare income tax returns and transact 
business on behalf of taxpayers in income tax matters’’, the Board 
shall register the applicant as a tax agent. In this provision there is 
clear authority for a practising accountant to prepare returns, check 
assessments, conduct interviews avd correspondence with the Depart- 
ment, provided he is a registered tax agent. 

Section 251L (1) provides that a person, other than a person 
specifically exempted under that section, shall not, under penalty, 
demand or receive any fee for or in relation to the preparation of 
any income tax return or objection, or for or in relation to the 
transaction of any business on behalf of a taxpayer in income tax 
matters, unless he is a registered tax agent. It follows that a registered 
agent is entitled, for reward, to prepare notices of objection in 
addition to the other duties mentioned above. 

Section 251L (3) provides that s. 251L (1), quoted above, shall 
not apply to any solicitor or counsel acting in the course of his pro- 
fession in the preparation of any objection or in any litigation or 
proceedings before a board, or so acting in an advisory capacity either 
in connexion with the preparation of any income tax return or with 
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any income tax matter. It would seem that acting in any litigation 
or proceedings before a board, or acting in an advisory capacity 
either in connexion with the preparation of any income tax return 
or with any income tax matter are within the terms of s. 2511 (1) 
as being ‘‘in relation to the transaction of any business on behalf of 
a taxpayer in income tax matters,’’ and that these services may be 
rendered, for reward, by any person who is a registered tax agent. 


Finally, reg. 38 (4) provides that either party to a review (by 
the Board of Review) may nominate a person to represent him at 
the review. 


It would appear from the above provisions that a practising 
accountant who is a registered tax agent is entitled, for reward, to 
prepare returns, check assessments, communicate with the Depart- 
ment, prepare notices of objection and appeals, and conduct eases 
before the Board of Review. 

Nevertheless, under the Legal Practitioners’ Act, he should not 
hold himself out or in any way represent himself as competent or 
qualified to act in the carrying out of the functions of a legal adviser 
or practitioner, one of those functions being the giving of advice. 
Moreover, a practising accountant should not, for reward, prepare 
any instrument except a document which relates directly to an income 
tax matter, and in respect of which he is protected by the Income Tax 
Assessment Act. 


Amending Income Tax Legislation 


The Income Tax Assessment Act (No. 2) 1947 amends the 
Principal Act in the following respects: 

(a) Members of the Defence Force; 

(b) Friendly Society Dispensaries; and 

(ec) Collection by Instalments. 
The amendments are dealt with hereunder. 


Allowances to members of Defence Force. 


Section 26 (ea) had the effect of including in the assessable 
income of a member of the Defence Force the value to him of rations 
and quarters provided for him and the amount of a cash allowance 
in lieu of rations and quarters. Under s. 51A, a member of the 
Forces, who was obliged to live away from his home in the perform- 
ance of his duties, was entitled to a deduction of the excess over 15s. 
per week of the value of rations and quarters or the amount of the 
cash allowances paid in lieu thereof. The combined effect of s. 26 (ea 
and s. 51A was that a member of the Forces, who was living away 
from home, was required to pay tax on only 15s. per week in respect 
of rations and quarters whether provided in cash or kind. On the 
other hand, a member who was not living away from home was 
required to pay tax on the full amount of the allowances paid to him 
in lieu of rations and quarters. The amount of these allowances 
exceeds 15s. per week in all cases. 


AA 








Supplement Australian Accountant, January, 1948 


! CURRENT TAXATION January, 1948 


In order to achieve uniformity as between members of the forces, 
s. 26 (ea) has been amended by the Amending Act (No. 2) of 1947 
to provide that all members are to be assessed on a fixed uniform 
sum of 20s. per week as representing the value of rations and quarters 
or a substituted cash allowance, irrespective of the amount of that 
allowance and whether or not the member is living away from his 
home. 


The adoption of 20s. per week (which rate is in conformity with 
the general taxation practice followed in the case of civilian 
employees) as the value for taxation purposes of rations and quarters 
(or the cash allowance in lieu thereof) substantially replaces the 
deduction provided by s. 51A in respect of living-away-from-home 
allowances. Accordingly, s. 51A has been amended by excluding 
therefrom members of the Defence Force. 


The above amendment applies in respect of assessments based on 
income derived during year ended 30 June, 1948, and subsequent 


years. 
Living-away-from-home allowances. 


Section 26 (ea) has been amended by the adoption of a rate of 
20s. per week as the value of rations and quarters provided for 
members of the Defence Force. As this provision substantially re- 
places the allowance granted by s. 51A, members of the Defence Force 
have been excluded from the provisions of s. 51A by the Amending 
Act (No. 2) of 1947. This amendment applies in respect of assess- 
ments based on income derived during year ended 30 June, 1948, 
and subsequent years. 


Deduction for members of Defence Force serving overseas. 


Under new s. 79B, inserted by the Amending Act (No. 2) of 
1947, a member of the Defence Foree serving with the British Com- 
monwealth Occupation Forces in Japan, or at certain other overseas 
localities, for a period of six months or more during the year of 
income is entitled to a deduction of £120. A member serving abroad 
for less than six months during the year of income is entitled to a 
proportionate deduction. The new allowance, which first applies to 
income year ended 30 June, 1948, corresponds to the zone allowance 
of £120 under s. 79A, which is granted to members of the Defence 
Foree serving in the northern parts of the Commonwealth, and in 
the Territories of New Guinea and Papua. 


If, during the same year of income, a member has served both 
in a zone area of the Commonwealth or New Guinea and in Japan 
or other overseas locality, the service in the zone area will be taken 
into account in conjunction with the member’s overseas service in 
caleulating the deduction to be allowed under new s. 79B. However, 
the aggregate of the deductions which may be allowed to a member 
under ss. 79A and 79B must not in any instance exceed £120 in 
respect of any income year. 


The aggregate of the deductions which may be allowable under 
ss. 78, 79, 79A and new s. 79B, is limited to the amount remaining 
after deducting from the assessable income all other allowable dedue- 
tions, except the losses of previous years. 
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Section 79B (2) prescribes the amount of the deduction to be 
allowed. Paragraph (a) provides that where the whole period of 
service at overseas localities is more than one-half of the year of 
income, the deduction allowable is £120. A deduction of £120 is also 
allowed in the case of any member of the Defence Force who dies 
during the year of income at an overseas locality at which he has 
been serving during that year. Under para. (b) of s. 79B (2) a 
proportionate deduction is granted in other instances where the period 
of service at the overseas locality is less than one half of the year of 


income. <As previously stated, for the purpose of the calculation, 
service in a zone area in Australia is to be brought to account (s. 79B 
(3)). 


Under s. 79B (5) the Treasurer may, in writing, declare to the 
Commissioner that any particular locality outside Australia, the 
Territory of New Guinea or the Territory of Papua, is one to which, 
by reason of its isolation and the uncongenial nature of service in 
that locality, the section shall apply. In his declaration, the Treasurer 
may specify the date from which, or the period for which, the section 
is to apply to the particular overseas locality. 


Condition of allowance of gifts, etc. 


A new section, s. 79B, has been inserted in the Principal Act by 
the Amending Act (No. 2) of 1947. The new section provides for 
the allowance of a special deduction to members of the Defence Force 
serving in Japan and certain other localities outside Australia. 
Section 78 (1)(3) has been amended so as to limit the aggregate of 
the deductions allowable under new s. 79B and also under ss. 78, 
79 and 79A to the amount remaining after deducting from the assess- 
able income all other allowable deductions except the losses of previous 
years and any deduction allowable under Division 10 of Part III. 


Exemption of exchange allowances received by members of Defence 
Force. 

Section 23 (t)(i) has been amended by the Amending Act 
(No. 2) of 1947 to provide for an exemption of payments by way of 
exchange allowances received by members of the Defence Force while 
serving overseas. It was officially explained that the exchange allow- 
ance is paid in order to alleviate any disability which may arise as a 
consequence of the conversion of portion of the member’s pay from 
Australian currency to the currency of the country in which he is 
serving. Taxation of the allowance would tend to defeat the purpose 
for which it is paid. The exemption applies to assessments based on 
income derived during year ended 30 June, 1948, and subsequent 
years. 

Deduction for member of Defence Force—repeal of s. 81. 


Section 81 allowed a special deduction from assessable income 
derived prior to 1 July, 1947, by members of the Defence Force and 
certain other specified persons. As the section does not apply in 
respect of income derived after 30 June, 1947, it was repealed by the 
Amending Act (No. 2) of 1947. In respect of income year ended 
30 June, 1948, and subsequent years new s. 79B, inserted by the 
above-mentioned Act, grants a special deduction of £120 correspond- 
ing to the deduction for residents of isolated areas, to members 
of the Defence Force serving overseas. 
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Exemption of pay and allowances of certain members of the 
Defence Force. 


The exemptions granted to members of the Defence Force expired 
on 30 June, 1947. Consequently, s. 23 (s) has been deleted from 
the Principal Act by the Amending Act (No. 2) of 1947. 


Taxable Income of Friendly Society Dispensaries. 


A new Division, 9A (ss. 121A, 121B, and 121C) has been inserted 
in Part III by the Amending Act (No. 2) of 1947. The purpose of 
the new Division is to impose income tax on certain receipts of 
friendly society dispensaries, the income of which was previously 
wholly exempt from tax under s. 23 (g). The new provisions are 
designed to eliminate the competitive trading advantage which total 
exemption from income tax would confer on the dispensaries as com- 
pared with other pharmacists when the Pharmaceutical Benefits Act, 
1947, becomes fully operative. Under that Act, friendly society dis- 
pensaries, in common with other pharmacists, will be authorized to 
supply pharmaceutical benefits to both members and non-members of 
friendly societies. Payments for the benefits so supplied will be made 
to the dispensaries by the Commonwealth. 


It was officially stated that, concurrently with the above extension 
of the activities of friendly society dispensaries, it is expected that 
the States of New South Wales and Tasmania will authorize certain 
friendly society dispensaries in those States to trade in pharmaceutical 
goods with customers who are not members of a friendly society. 
General trading by friendly society dispensaries has been permitted 
for some years in the States of Queensland and South Australia. 
Friendly society dispensaries in Victoria and Western Australia are 
not permitted by the laws of those States to trade with persons who 
are not members of a friendly society. 


Accordingly, in Victoria and Western Australia, trading by the 
friendly society dispensaries with the general public will be limited 
to the supply of benefits under the Commonwealth Pharmaceutical 
Benefits Act, 1947. 


The Government considered that the expansion of the business 
operations of friendly society dispensaries in all States, in competition 
with other pharmacists, justified taxation of the friendly society dis- 
pensaries on portion of their trading profits. However, the ascertain- 
ment of the taxable income of a friendly society dispensary in accord- 
anee with the general provisions of the Assessment Act would have 
presented serious practical difficulties. Accordingly, it was decided, 
in the interests of simplicity, to adopt a percentage of certain gross 
income as being the taxable income of the dispensary. 


Section 121A is designed to give effect to the above basis of 
assessment. Division 9A applies to all friendly society dispensaries, 
as defined in s. 10 of the Pharmaceutical Benefits Act, 1947, which 
are granted approval to supply benefits under that Act. Friendly 
society dispensaries, as so defined, comprise :—(a) friendly societies 
carrying on business as pharmaceutical chemists, and (b) bodies, 
whether corporate or unincorporate, carrying on such business for the 
benefit of members of one or more friendly societies. 
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The taxable income of a friendly society dispensary, calculated in 
terms of new s. 121A, is fifteen per cent. of the following gross 
income— 

(a) amounts received by the dispensary from the Commonwealth 
under the Pharmaceutical Benefits Act for the supply of 
benefits under that Act to members and non-members of 
friendly societies ; 

(b) the gross proceeds from the sale or supply, to members as 
well as non-members, of medicines and other goods sold or 
supplied by the dispensary in the ordinary course of busi- 
ness ; and 

(c) any amounts which, under the Pharmaceutical Benefits Act, 
are specially charged by the dispensaries to customers for 
the supply of benefits under that <Act. 

The taxable income of a friendly society dispensary does not 
include amounts which may be received by it from its constituent 
friendly societies for the supply of benefits for members, e.g., per 
f prescriptions outside the 


capita payments for the dispensing ¢ 
formulary prescribed under the Pharmaceutical Benefits Act (s. 121A 
(b)). 

Under new s. 121B, a friendly society dispensary is deemed to 
be a non-private company for income tax purposes. The effect of 
s. 121B is that the deemed taxable income, as caleulated on the above 
basis, will bear tax at the company rate of 6s. in the £. Also, super 
tax at the rate of 1s. in the £ will be payable on that portion of the 
taxable income which exceeds £5,000. A friendly society dispensary 
will not, however, be liable to tax on its undistributed income. Section 
160E has been amended so as to exempt a friendly society dispensary 
from the provisions of Part III A. 

The effect of new s. 121C is that Division 9A will apply to income 
derived by any such friendly society dispensary from the date when 
its approval to supply benefits under the Pharmaceutical Benefits Act 
becomes operative. 


Exemption of friendly society dispensaries from further tax under 
Part ITI A. 


Under new Division 9A, inserted by the Amending Act (No. 2) 
of 1947, friendly society dispensaries will be liable to pay income tax 
on a taxable income equal to 15 per cent. of certain income derived 
by the dispensaries. Under s. 121B of Division 9A these friendly 
society dispensaries are deemed, for purposes of income tax, to be 
non-private companies, and are thus liable to Commonwealth ordinary 
income tax at 6s. in £ and to super tax. Section 160E has, however, 
been amended to exempt friendly society dispensaries from the further 
tax on undistributed income. 


Constitution of Boards of Review. 


sy the Amending Act (No. 2) of 1947 the appropriation provided 
by s. 182 has been increased from £10,000 to £20,000. The reason for 
this amendment is that a second Board of Review is being established, 
and it is necessary to increase the maximum appropriation in recogni- 
tion of the additional cost involved. 
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Collection of Income Tax and Social Services Contribution by 
Instalments. 


The Income Tax Assessment Act (No. 2) 1947 authorizes an 
important change in the system of crediting employees with the value 
of certificates and stamps representing tax instalments deducted from 
their earnings. In the past, employees were obliged to hold these 
certificates or stamps for presentation to the Taxation Department 
when the annual assessments were issued. Under the changed system 
the certificates or stamps are forwarded to the Department by the 
employees when lodging their returns of income. Under this new 
arrangement employees who have forwarded certificates or stamps of 
a value which exceeds the tax payable by them will receive refund 
cheques for the excess at the same time as they receive notices of 
assessment. On the other hand, where the value of the certificates 
or stamps is less than the tax payable, the notices of assessment will 
set out the balance payable. The new system presents an immediate 
advantage to employees in that it enables a more expeditious payment 
of refunds. Furthermore, the early submission of certificates and 
stamps to the Department considerably reduces the possibility of 
their loss. The new system operates in assessments based on the 
income of the vear ended 30 June, 1947. 

To effect these amendments, Division 2 of Part VI of the Prin- 
cipal Act, that is, those provisions relating to the collection of tax by 
instalments, has been repealed and a new Division inserted in its 
stead. At the same time, the Social Services Contribution Assessment 
Act 1945-46 has been amended by deleting from that Act the pro- 
visions relating to the collection of contribution by instalments, as 
the collection of both income tax and contribution is now authorized 
in a single code. 

The necessity for the reconstruction of Division 2 arose from 
the following causes: (1) the necessity to provide for the new pro- 
cedure under which employees are allowed credit for instalment 
deductions prior to the issue of a notice of assessment; (2) certain 
sections of the old Division which became inoperative at the time of 
the introduction of the system of pay-as-you-earn taxation on 1 July, 
1944, are no longer required in the Division; (3) many of the pro- 
visions relating to employers, who are not group employers, were 
contained in the Income Tax Regulations and it was considered that 
they should be included in the Division so that the Division would 
contain all the provisions relating to the collection of tax and econ- 
tribution by instalments. The succeeding paragraphs of this note 
briefly describe the sections of the new Division in so far as they 
differ from the corresponding sections of the old Division. 

Section 221A of the new Division repeats the definitions in old 
s. 221A. However, certain definitions have been varied consequent 
on the extension of the Division to authorize in a single code the 
collection by instalments of tax and contribution. Other definitions 
which appeared in the Regulations and some new definitions relating 
to the procedure under the system of prior application of credit have 
been included in the section. 

Section 221B repeats old s. 221B which authorized arrangements 
to be made for deductions by the States. 

Section 221C extends the provisions of old s. 221C to enable the 
deduction of instalments for contribution as well as for income tax. 
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Section 221D, which permits the Commissioner to vary the pre- 
scribed amounts of deduction in particular cases, repeats old s. 221D. 

Section 221E repeats the provisions of old s. 221L in respect of 
the issue of certificates of exemption. 

Section 221F repeats the provisions of old sections 221K and 
221KA relating to the duties of group employers. 

Section 221G relates to the duties of employers, other than group 
employers. It brings into the Act provisions previously set out in 
the Regulations and, at the same time, replaces obsolete sections of 
the old Division. 

Section 221H replaces old s. 221H which required an employee 
to hold his instalment tokens until he received a notice of assessment. 
The procedure introduced by the new section requires an employee 
to forward instalment tokens to the Commissioner attached to the 
return of income to which they relate. Where the value of the tokens 
exceeds the tax payable, the procedure provides that a refund cheque 
will accompany the notice of assessment. Where the tax payable 
exceeds the value of the tokens, the notice of assessment will set out 
the balanee payable. 

Section 221J substantially repeats the provisions of old s. 221HA 
which dealt with the issue of interim stamps receipts. 

Section 221K repeats in substance the provisions of old s. 221M 
under which persons other than employees might voluntarily purchase 
tax stamps. 

Section 221L brings into the Act provisions previously contained 
in the Regulations. It provides for the allowance of credit to 
employees in respect of stamps or group certificates which have been 
lost, stolen or destroyed. 

Section 221M replaces old sections 2218 and 221T and empowers 
the Commissioner to require any person to deliver to him any instal- 
ment tokens in his possession. Where the Commissioner is in doubt 
regarding the ownership of instalment tokens, he may impound those 
tokens. 

Section 221N, like old s. 221E, empowers the Commissioner to 
recover from an employer the amount of any deductions which the 
employer failed to make. 

Section 221P replaces old s. 221KF which made the employer 
liable to the Commissioner for amounts deducted from employees’ 
salaries or wages but which the employer failed to deal with as 
required by the Act. The new provision, however, goes further than 
the old in that it provides that, where an employer’s property has 
become vested in a trustee, the trustee shall be liable to pay the 
amounts to the Commissioner. Moreover, it is provided that payment 
of those amounts should take priority over claims, whether prefer- 
ential, secured or unsecured, against the bankrupt’s estate. 

Section 221Q is similar to old s. 221KE and empowers the Com- 
missioner to allow credit to an employee whose employer has failed 
to issue to him a group certificate or tax stamps sheet in respect of 


deductions made. 

Section 221R, like old s. 221KC, enables the Commissioner to sue 
an employer for the amount of any deductions with which the 
employer has not dealt as required by the Act. 

(Continued on Page 20) 
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Recent Legal Decisions 


Sum Received for Grant of Non-exclusive Licence to Use Patented 
Process. 

The taxpayer company granted to F. Ltd. a licence to use a 
patented process in return for (a@) what was expressed to be the 
payment by F to the company of the ‘‘capital sum of £3,000’’ and 
(b) royalties. The payments were expressed to be in consideration 
of the granting of the licence, which was non-exclusive and limited 
to the use of the process in connexion with the making of a specified 
number of ammunition boxes for the government under one contract. 
Held, that the sum of £3,000 was assessable income of the taxpayer 
company (Rustproof Metal Window Co. Ltd. v. I.R. Comrs., | 1947] 
2 All E.R. 454). 

In Mills v. Jones (1928-9), 14 Tax Cas. 769 when it was found that 
the amount of future user of the patent included in the sum awarded 
was negligible, the sum so awarded was assessable. The inference 
appears to have been drawn that there was a vital distinction between 
a sum paid for the past user of a patent and a sum paid in advance 
in anticipation of a user, and that where a sum is received in respect 
of the right to use a patent which is payable (in a lump sum or by 
instalments) whether or not the patent is, in fact, used and without 
reference to any question of user, that sum must necessarily be a 
capital receipt. In Desoutter Bros. Ltd. v. J. E. Hanger & Co. Ltd. 
and Artificial Limb Makers Ltd. ({1936] 1 All E.R. 535) and in 
British Salmson Aero Engines Ltd. v. I.R. Comrs. ({1938] 3 All E.R. 
283; 22 Tax Cas. 29) sums received for an exclusive licence to use a 
patent for a specified period were held to be capital receipts. In 
Nethersole v. Withers ({1946] 1 All E.R. 711), the English Court 
of Appeal drew a further important distinction in the case of a lump 
sum received for the grant of a licence. The Court said (at p. 716) 
‘*This decision (the British Salmson Case, supra) is a clear authority, 
so far as this Court is concerned, that a lump sum payment received 
for the grant of a patent licence for a term of years may be a capital 
and not a revenue receipt; whether or not it is so must depend on 
any particular facts which, in the particular case, may throw light 
upon its real character, including of course, the terms of the agree- 
ment under which the licence is granted. If the lump sum is arrived 
at by reference to some anticipated quantum of user it will, we think, 
normally be income in the hands of the recipient. If it is not, and if 
there is nothing else in the case which points to an income character, 
it must, in our opinion, be regarded as eapital.’’ 

In the instant ease, Lord Greene M.R. made the following com- 
ment (at p. 458) on the above passage : 

If I have any comment to make on this language, it is that the concluding 
sentence possibly puts the point too high in favour of capital. It is, however, 
qualified by the crucial words ‘‘if there is nothing else in the case which points 
to an income character.’’ 

Apparently the most that can be said ‘‘in favour of capital’’ was 
said by his Lordship at p. 457: 

That the receipt of a sum which is based on actual user points more strongly 
(and it may be conclusively) to its being of an income character is true. The 
fact that a sum received has no reference to actual user, but is merely paid for 
the right to use is, no doubt, a relevant matter to be taken into account along 
with any other relevant consideration ... 











)}( 














)}( 











Supplement Australian Accountant, January, 1948 


January, 1948 CURRENT TAXATION 11 


The other ‘‘relevant considerations’’ which pointed to the 
*‘ineome character’’ of the £3,000 in the instant case are stated at 
pp. 459-460 to be: 

The licence is a non-exclusive licence and the company’s right to exploit 
the patent by the grant of other licences is, therefore, unimpaired. It is granted 
for a specific purpose only, namely, to enable the licensee to fulfil a particular 
contract. The right which it confers is to use the invention for a number of 
boxes up to the limit of 75,000. It is not, therefore, even a right to use it for 
an unlimited number of boxes. The time during which the licence is to continue 
is limited to the time required for the application of the process to the contractual 
number of boxes. There seems to me to be no capital element in a receipt of this 
nature in those circumstances. The only considerations on the other side, once 
the company’s arguments above discussed are rejected, are that the parties them- 
selves call the £3,000 a capital payment and the agreement separates the £3,000 
from the payments which are described as royalties. I cannot attach to these 
considerations sufficient importance to outweigh those on the other side. The 
fact that parties call the £3,000 a capital sum cannot make it a capital sum if 
it is not. The word ‘‘eapital’’ is a mere label attached to the £3,000 with an 
eye, no doubt, to tax considerations. The fact that the agreement separates the 
£3,000 from the royalties is nothing more than a drafting necessity having regard 
to the fact that the latter are based on the actual number of boxes treated with 
the process while the former is paid for the right to apply the process to any 
number of boxes up to 75,000. 

If the decision of the Court of Appeal in the Rustproof Case is 
to be the last word on the subject, each future case will have to be 
decided on its own facts. If a lump sum paid for a licence is caleu- 
lated by reference to some anticipated quantum of user it will 
normally be income in the hands of the recipient. If it is not so 
calculated, it will depend upon the other relevant considerations 
(ineluding the terms of the agreement) whether the sum received 
is of a capital or income nature. 

[ Believing as I do that the distinction between capital and income is false, 
I am certain that any attempt to lay down or approve any 1 on the subject 
will eventually have the same jejune fate. Ed. 


Class of Income to which Royalties, etc., Belong. 

The decision of the English Court of Appeal in J.R. Comers. v. 
Desoutter Brothers Ltd., |1946| 1 All E.R. 58 has been applied by 
the same Court in J.R. Comrs. v. Tootal Broadhurst Lee Co. Ltd., 
11947] 2 All E.R. 409. The question at issue was whether certain 
royalties received by a clothing manufacturer from licences of 
patented inventions represented ‘‘income received from investments”’ 
and were thus exempt from English excess profits tax. In one instance, 
the devices were related to the business, but were not used therein. 
The company and the inventor (who was connected with the com- 
pany) assigned their interest in return for royalties. The royalties 
were held not to be “income received from investments” “ .. . in 
my judgment ... the word ‘investment’ must be given a business 
sense according to current vernacular’’ per Evershed, L.J. at 
pp. 414-5. ‘‘I leave entirely open for consideration, if and when it 
arises, in what circumstances, if any, where a manufacturer owns a 
patent and receives royalties in respect thereof, that income may be 
income from an investment’’ per Tucker, L.J. at p. 414. 


Payment to Beneficiary on Account of Income Out of Capital Fund. 


M. settled a sum of £100,000 upon trusts for the benefit of himself 
and his descendants. The deed provided that the trustees should 
hold the income of the trust fund for the benefit of /. during his life. 
It was further provided that if in any income year the income of 
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the fund did not reach a stipulated sum, the deficiency was to be 
raised out of capital and paid to M., unless he gave a contrary direc- 
tion. In each of the relevant years there was a deficiency of income 
which was recouped from capital. It was contended that the money 
raised out of capital was not subject to income tax, reliance being 
placed on the following observations by the late Lord Finlay in 
Trustees of H. K. Brodie, deceased y. I.R. Comrs. (1938), 17 Tax 
Cas. 432 at p. 439: 

If the capital belonged to the person receiving the sums—if he or she was 
beneficially entitled not only to the income but to the capital—then I should think 
that, when the payments were made, they ought to be regarded, and would be 
regarded, as payments out of capital... 

Held, that the sums raised out of capital and paid to M. were 
assessable. Lord Finlay’s observations were not applicable in the 
instant case because, although M. originally provided the capital of 
the trust fund, he ceased to be entitled thereto when he executed the 
deed of settlement. M. received as part of his income under the 
provisions of the settlement, the money which the trustees raised out 
of capital for that purpose (Trustees of John Morant Settlement v. 
I1.R. Comrs. (English High Court, 22 July, 1947—not yet reported) ). 


Averment in Information Alleging the Making of a False Return. 

The defendant was charged with an offence in that it was alleged 
that he had made a return which was false in a particular, namely, 
the amount of gross income from his business. The information con- 
tained the following allegations: ‘‘A return made by the defendant 
was false in a particular, to wit, the amount of £739 returned by 
the said defendant therein as total gross income from his business 
of hairdresser and tobacconist was understated by an amount of not 
less than £958.”’ 

On an appeal by the prosecutor from a decision of the Magistrate 
dismissing the information. Held, that the allegations were in respect 
of facts (1) that the defendant made a return of his income stating 
his gross income as £739; (2) that the amount of £739 was an 
understatement by £958; and (3) that defendant had not disclosed 
the true amount of his gross income; accordingly, having regard to 
s. 243 of the Act and in the absence of further evidence, the allega- 
tions amounted to evidence upon which the Magistrate should have 
proceeded to convict (Brady v. Thornton (1947), 4 A.LT.R. (in 
course of publication) ). 

In the foregoing case, the defendant was prosecuted under s. 227 
for making a return which falsely stated the amount of gross income 
derived from his business. It is an offence under that section to make 
a return ‘‘which is false in any particular’’. An understatement of 
gross income is obviously a particular. In some instances, however, 
for example where a taxpayer is assessed on the basis of the increment 
in his net assets, the prosecution alleges that returns lodged are false 
in that the taxpayer has understated the amount of his net income. 
Does an information so laid disclose that the relevant return is false 
‘‘in any particular’’ within the meaning of s. 227? In Ex parte Wood; 
Re Williams (1932), 32 N.S.W.S.R. 177, it was held that the figures 
inserted in a return opposite the item ‘‘net amount of income’’ were 
not a particular within the meaning of s. 66 (1)(c) of the previous 
Act (now s. 227). The decision in Ramm vy. Gralow, [1931] Q.S.R. 
351, a case under the Queensland Act, was to the same effect. It 
would appear that the Department considers that these decisions do 
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not lay down any general rule. Accordingly, where investigation dis- 
closes evidence of understatement of income without showing whether 
the understatement is the result of omission of assessable income or of 
claim for allowable deductions in excess of expenditure actually in- 
curred, the Department considers that it may, upon prosecution of 
the taxpayer, properly allege that he furnished a return false in a 
particular, namely, the amount of net income. 

Whether or not the foregoing cases were rightly decided and 
whether or not they rest on their own facts, the writer submits that 
the figures shown opposite an item of ‘‘net income’’ are not a 
particular. Section 161 provides that a taxpayer should lodge a 
return setting forth a ‘‘full and complete statement of total income 
derived by him . . . and of any deductions claimed by him’’. From 
the return, and from any other information in his possession, the 
Commissioner must, in accordance with s. 166 ‘‘make an assessment 
of the taxable income . . . and of the tax payable thereon’’. It is 
submitted that a figure, being net income, which is merely the arith- 
metical result of subtracting the amount of “deductions claimed” 
(set out in detail) from the amount of ‘‘total income’’ (set out in 
detail), is not a particular within the meaning of s. 227. Given the 
information referred to in s. 161 the Commissioner does not need 
the insertion of a figure of net income in order to make an assessment 
under s. 166 ‘‘of the amount of the taxable income’’. The truth or 
falsity of net income depends on whether the particulars of total 
income and deductions claimed are true or false. The figure of net 
income cannot of itself be true or false; its character is inherited 
from the particulars of total income and deductions claimed. 


Whether Body Established to Secure Prohibition of Vivisection 
Is Established for Charitable Purposes. 

The National Anti-vivisection Society claimed exemption from 
income tax on the income of its investments on the ground that it 
was ‘‘a body of persons established for charitable purposes only’’ 
within the meaning of the English Act. Held, by the House of Lords, 
by majority, (overruling Re Foveaus, Cross v. London Anti-Vivisec- 
tion Society, 2 Ch. 501) that the Society was not entitled to exemption 
from tax (National Anti-Vivisection Society v. I. R. Comrs., |1947| 

All E.R. 217). 

It was held by the House of Lords that: 

(1) In determining whether the object of the society was charitable, the over- 
riding test was whether it was for the publie benefit, and that question was 
to be answered by the Court by forming an opinion on the evidence before 
it and weighing injury to the community against the ostensible charitable 
purpose of the society, and so, having regard, as the Court should, to the 
finding of the Commissioners that on balance the object of the society was 
detrimental to the publie benefit, there could be no justification for saying 
that it was a charitable object. 

A main object of the society was political (namely, the repeal of the 
Cruelty to Animals Act, 1876 and the substitution of a new enactment 
prohibiting vivisection) and for that reason also the society was not estab 
lished for charitable purposes only. 

The following is an extract from the judgment of Lord Wright 
(at pp. 223-4): 

I have a great love for animals and some familiarity with certain classes. 
I am sorry that rabbits, a weak and an innocent but monstrously destructive 
should have to be destroyed in great numbers as they were and are being, 


—_ 
to 


race, 


to save our people from qualified starvation ... The lives of animals at the 
best are precarious. Millions have perished in the last frost. That is a regret 
table necessity, but, however it is looked at, the life and happiness of human 
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beings must be preferred to that of animals. Mankind, of whatever race or 
breed, is on a higher plane and a different level from even the highest of the 
animals who are our friends, helpers and companions. No one faced with the 
decision to choose between saving a man or an animal could hesitate to save 
the man. 


Meaning of Building. 

The questions at issue in Lancashire Electric Power Co. v. Wilkin- 
son (1947—not yet reported) depended on the meaning of the words 
contained in the English Finance Act, 1937, s. 15 (3) (b) (i), namely, 
‘*a building which contains, and is used wholly or mainly for the 
purpose of operating machinery worked by steam, electricity, water 
or other mechanical power’’ in respect of which a depreciation allow- 
ance is granted under the English Act. The Special Commissioners 
accepted the view that a power house consisted of a number of 
separate structures or buildings and ruled that the switch house, the 
mess room, the coal sampling room, the lavatories and the offices were 
not subject to the allowance on the ground that they contained ne 
machinery. Held, that the power house must be regarded as a single 
building and as it contained the said machinery and was used mainly 
for the purpose of operating it, no part of the cost of the power 
house should be excluded from the allowance. 


CERTAINTY AND CLARITY. 
Two of the most desirable features of a Taxing Act are— 
(a) that the tax shall fall on all with certainty; and 
(b that the Act is expressed in ¢lear words, 


Wi might St. Paul have had in mind the taxing ordinanees of Claudius 
When h ote 1 Cor Xxlv. 8 ) 
8. For if the trumpet give an uncertain sound, who shall prepare himself 
to the battle? 
%. So likewise ye, except ye utter by the tongue words easy to be under- 
stood, how shall it be known what is spoken? for ye shall speak into 


the air. 
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Costs of Taxation Appeal 
by 
R. E. O’ Neu. 


The question whether lawyer’s or accountant’s fees incurred by 
a taxpayer in contesting an assessment to income tax are an allowable 
deduction under the Income Tax Assessment Act 1936-1947 has never 
been decided. However, there are two recent English decisions which 
may serve as a starting point in an examination of this problem. 


In the first case, Rushde¢ n Heel Co. Lid. Vv. T.R. Comrs., | 1947 | 
1 All E.R. 699, the English Court of Appeal reversed a decision of 
Mr. Justice Atkinson which was in favour of the taxpayer, [1946] 
2 All E.R. 141. In that case a company, in a successful appeal involv- 
ing the determination of its liability to excess profits tax, incurred 
costs and expenses being solicitors’ costs, fees of consulting account- 
ants, fees of accountants acting generally for the company in a pro- 
fessional capacity in connection with the appeal, and travelling 
expenses of witnesses. When assessing the company to excess profits 
tax and income tax in respect of the year when these costs were paid, 
the revenue authorities disallowed a claim by the company for a 
deduction of the costs so paid. 


In the second case, in order to secure their own supply of 
potatoes for the purpose of their business, a company formed and 
held all the shares in a subsidiary company which, with the parent 
company’s money, acquired a large estate, previously managed for 
many years by an experienced farmer, Y. To retain Y.’s valuable 
services, the company entered into an agreement with him under 
which he was paid, in the accounting year ending 31 March, 1941, 
£6,486, which was included in the accounts of the subsidiary company. 
In computing the profits of the subsidiary company (which were 
thrown in with the parent company’s profits) for assessment to excess 
profits tax for that chargeable accounting period, the Commissioners 
of Inland Revenue, acting under the Finance Act, 1940, s. 32, decided 
that no deduction should be allowed in respect of Y.’s remuneration 
in exeess of £3,500, being the amount the Commissioners considered 
reasonable and necessary having regard to the requirements of the 
trade or business and to the actual services rendered by Y. By virtue 
of the Finance Act, 1941 s. 34, the substantial additional taxation for 
which the parent company was liable on that basis would, in future 
vears, be recoverable from Y., and, as they had every reason to believe 
that that would be the basis for Y.’s future allowed remuneration, 
both companies, regarding Y.’s employment as essential to the well 
being of the enterprise and fearing they would suffer through Y.’s 
discontent at the prospect of the parent company, as a publie com- 
pany, being obliged to enforce its rights against him, appealed to the 
Board of Referees against this decision. and that Board held that 
£5,800 of the sum of £6,486 was deductible. As a result, the Com- 
missioners did not seek to disallow any part of Y.’s remuneration in 
subsequent vears. The subsidiary company ineurred legal and 
aecountaney costs of £622 in the preparation and prosecution of that 
appeal. Reversing the decision of Mr. Justice Atkinson (| 1946] 
2 All E.R. 284), the Court of Appeal held that, though there was a 
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special business motive for prosecuting the appeal to the Board of 
Referees, namely, the protection of the benefit of Y.’s services, a 
matter going to the earning, as distinct from the taxation, of future 
profits, the immediate and substantive purpose was to obtain a reduc- 
tion of tax, and in accordance with the decision in the Rushden Heel 
Case, it was held that the costs incurred were not a permissible deduc- 
tion (Nmith’s Potato Estates Ltd. v. Bolland; Smith’s Potato Crisps 
(1929) Ltd. v. I.R. Comrs., |1947] 1 All E.R. 704). 


The questions for decision in the above cases were substantially 
the same, namely: Are the costs and expenses of a successful appeal 
in respect of the incidence of excess profits tax allowable under 
English legislation as a deduction in the computation of profits (a) 
for the purposes of income tax? (b) for the purposes of excess profits 
tax? It was admitted in the course of argument that the answers 
to these questions must be the same whether <he costs and expenses 
were incurred in a successful or an unsuccessful appeal. 


The problem before the Court of Appeal depended upon the 
language used in the English Income Tax Act, 1918, schedule D, 
Cases I and II, rule 3 (a) of which prohibits deductions in respect of : 

(a) any disbursements or expenses, not being money wholly and exclusively 
laid out or expended for the purposes of the trade, profession, employment, or 
vocation. 

These words of the English Act have been so interpreted as to 
permit deduction of disbursements which might be very broadly 
described as of a commercial nature and which could be described 
as ‘‘money wholly and exclusively laid out or expended for the pur- 
poses of the trade.’’ The cases mentioned above differ, in that an 
altogether different element was present, namely, a liability to tax 
the ascertainment of which necessitated the expenditure. The Court 
of Appeal felt that it must follow the decision of the House of Lords 
in Strong & Co. Ltd. v. Woodifield, |1906| A.C. 448; 5 Tax Cas. 215. 
In that case Lord Davey expressed the view ([1906] A.C. at p. 453) 


that the words ‘‘for the purpose of the trade’’ mean ‘‘ . . . for the 
purpose of enabling a person to carry on and earn profits in the 
trade ... It is not enough that the disbursement is made in the 


course of, or arises out of, or is connected with, the trade, or is made 
out of the profits of the trade, it must be made for the purpose of 
earning the profits.’’ 

After citing the above expression of opinion by Lord Davey, 
Lord Greene, M.R., said in the Rushden Heel Case: 


I do not myself find in these dicta a completely satisfactory answer to the 
present problem. The language that we have to construe is the language of the 
rule and there is always the risk of finding oneself construing, not the rule, but 
a paraphrase of the rule expressed in a previous judgment. I should have thought 
that in Strong g Co. Ltd. v. Woodifield it might have been said that an inn- 
keeper who did not compensate a guest when the chimney of the inn fell on him 
and injured him would be likely to suffer in his trade, but the House did not 
accept this argument. Lord Davey’s formula, however, at once confronts us 
with the question: ‘‘What is the meaning of the phrase ‘for the purposes of 
enabling a person to carry on and earn profits in the trade’ as applied to the 
present case’’. It is said, and said, I think, with some force (and Atkinson, J., 
agreed), that the ascertainment of a trader’s liabilities is essential for successful 
earrying-on of his trade, whether they be trading liabilities in the strict sense 
or tax liabilities imposed on him as a trader in respect of his trade. I find, 
however, in Strong and Co. Ltd. vy. Woodificld what appears to me to be a 
clear answer to the present appeal. It is, I think, a matter not of dictum, but 
of decision in that case that an expense is not deductible if it falls on a trader 
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in some character other than that of a trader. This was the ground of the 
opinion of Lord Loreburn, L.C., with which Lord Maecnaghten and Lord Atkinson 
agreed. Their Lordships held that the expense there in question fell upon the 
taxpayers in their character not of traders but of householders. In the present 
case, the excess profits tax is charged on the trader who carries on the trade, 
but his obligation to pay it is his obligation as a subject and a taxpayer, and, in 
ascertaining the amount of his liability, he is putting himself in a position to 
discharge his duty to the Crown. If his trading activities had come to an end, 
his obligations as a taxpayer would still have remained in respect of previous 
years. 

Thus, the ground on which the Court of Appeal based its decision 
was that the costs and expenses were incurred by the company prim- 
arily in its capacity as a taxpayer and for the purpose of regulating 
the position as between itself as a taxpayer and the Crown. 

Under the Commonwealth Act the question is not whether costs 
of a taxation appeal can be described as ‘‘money wholly and exelu- 
sively laid out or expended for the purposes of the trade.’’ Those 
are the relevant words of the English Act. For Commonwealth pur- 
poses, the question is whether costs so incurred are an allowable 
deduction within the meaning of s. 51 (1) of the Income Tax Assess- 
ment Act, 1936-1947. Alternative questions are posed by s. 51, 
namely: Are the costs of a taxation appeal outgoings incurred (a) 
in gaining or producing the assessable income, or (b) necessarily 
incurred in carrying on a business for the purpose of gaining or 
producing such income? If the answer to either question is yes, it 
remains to determine whether such outgoings are a prohibited deduc- 
tion on the ground that they are ‘‘outgoings of capital, or of a capital, 
private or domestic nature.’ 

In Case No. 56 of Volume 10 of its decisions the Board of Review 
held that fees paid for services rendered in the preparation of land 
and income tax returns were an allowable deduction under the pro- 
visions of the previous Act. The Board found that the fees were 
business expenses and were in no sense of a capital nature. More- 
over, the Board said: 

lf the question fell to be decided under s. 51 (1 of the present act, we 
have no doubt that the fees could properly be held to be allowable as ‘‘ outgoings 
necessarily incurred in carrying on a business for the purpose of gaining or 
producing the assessable income’’ 


At p. 170 the Board said: 


Although there are considerable differences between the actual facts of this 
case and the Herald and Weekly Times Case, 48 C.L.R. 113, the reasons cited point 
to an analogy between the cases which, in our opinion, is sufficient to justify the 
conclusion that the fees in question satisfy the conditions of Section 25 (e)— 
at all events if it may be assumed that the fees were paid for the preparation of 
income tax returns and associated work. The taxpayer is carrying on a business 
for the production of assessable income. As a direct and necessary consequence 
there is a liability to furnish annual income tax returns. To do so, expenditure 
must be incurred. It appears, therefore, that it can be legitimately stated 
(adapting one of the passages cited) that, as the liability to furnish income tax 
returns directly (and necessarily) flows from acts done for no other purpos 
than earning income-—acts constituting the carrying on of the business—no valid 
reason appears for denying that expenditure incurred in or in connexion with 
the preparation of the returns is money wholly and exclusively expended for the 
production of assessable income. 


Whether or not it can be successfully claimed that costs incurred 
in contesting a taxation assessment are allowable under the first limb 
of s. 51, i.e. as outgoings incurred ‘‘in gaining or producing the 
assessable income’’, it is considered that there is merit in the argument 
that costs so incurred by a taxpayer carrying on business meet the 
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test prescribed under the second limb of s. 51 and are outgoings 
‘‘necessarily incurred in carrying on a business for the purpose of 
gaining or producing such income.”’ 

If the above decision of the Board is right, there appears to be 
no logic in denying that the expense of contesting an actual assess- 
ment is an outgoing incurred in carrying on the same business as that 
for which the return has been prepared. In such a ease the disputed 
liability for tax ‘‘directly (and necessarily) flows from acts done for 
no other purpose than earning income.”’ 


An objection that might be raised is that expenditure is not 
deductible which has for its purpose the reduction or avoidance of 
outgoings as distinguished from the gaining of assessable income. 
This objection would, however, appear to have been answered by 
Latham, C.J. in Nevill’s Case (1937), 56 C.L.R. when he said at 
p. 301: 

It is urged, however, that in so far as the expenditure was directed towards 
reducing current and future expenses by securing relief from the onerous contract 


to pay £1,500 to King for five years, it did not increase assessable income. 
Assessable income is gross income (see s. 4). The mere reduction of expenditure, 


though it decreases the expenditure side of an aceount, does not increase the 
receipts side of the same account. In my opinion, the answer to this contention 
is to be found in recognition of the fact that it is necessary, for income tax 
purposes, to look at a business as a whole set of operations directed towards 


producing income. No expenditure, strictly and narrowly considered, in itself 
actually gains or produces income. It is an outgoing, not an incoming. Its 


character can be determined only in relation to the object which the person making 
the expenditure has in view. If the actual object is the conduct of the business 
on a profitable basis with that due regard to economy which is essential in any 
well conducted business, then the expenditure is an expenditure ineurred in 
gaining or producing the assessable income. If it is not a capital expenditure 
it should be deducted in ascertaining the taxable income of the taxpayer. 


The above decisions raise a most important problem—has the 
decision of the House of Lords in Strong & Co. Ltd. v. Woodifield any 
application under the second limb of s. 51? 


In the first place it should be observed that the expression used 
in the English Act is ‘‘expended wholly and exelusively for the pur- 
poses of trade’’ which is quite a different expression from that con- 
tained in s. 51: 
losses and outgoings . . . necessarily ineurred in carrying on a business for the 
purpose of gaining or producing (the assessable) income. 

In Ward & Co. Ltd. v. C. of T. (N.Z.), [1921] N.Z.L.R. 934 it 
was held by the New Zealand Court of Appeal that the words ‘‘for 
the purposes of such trade’’ in the English Act were more liberal 
and comprehensive than the words of the New Zealand Act ‘‘exclu- 
sively incurred in the production of the assessable income’’ and would 
probably permit of many deductions which would be excluded by the 
narrower limits of the New Zealand Act. The Privy Council ( [1923] 
A.C. 145) in affirming the decision of the New Zealand Court of 
Appeal in the same case also said: 

The decisions on the English Income Tax Acts, the language of which is 
different from that of the New Zealand Act, have no real bearing on the question 
now under decision. 


It is submitted that the words ‘‘incurred in carrying on a busi- 
ness’’ in s. 51 of the Commonwealth Act are, in turn, more liberal 
and comprehensive than the words of the English Act ‘‘for the pur- 
poses of such trade’’. It is considered that the preparation of returns 
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of the taxable income of the business, the verification of assessments 
of that taxable income, and the challenging of those assessments where 
they are considered to be wrong, and every other activity associated 
with the quantification of the tax on the taxable income of the business 
are ordinary incidents of the business and the expenditure so incurred 
is a loss or outgoing necessarily incurred in carrying on that business. 

In the second place, it is submitted with the greatest respect that 
the test laid down by the House of Lords in Strong’s Case—that an 
expense is not deductible if it falls on a trader in some character 
other than that of a trader—is artificial and unsound and that the 
High Court of Australia ought not to be bound by such a dictum 
which deals with the interpretation of specific provisions of the 
English Act. The decision, if universally applied, could lead to 
fantastic results. In the instant case, the doctrine of ‘‘character of 
the trade’’ led to the decision that a sum of £1,490 paid by an inn- 
keeper on account of injuries caused to a visitor staying at the inn 
by the falling in of a chimney was not an allowable deduction. Lord 
Greene, M.R., in the extract quoted above indicated that he would 
not have reached such a conclusion and it is thought that any other 
modern tribunal would have held that the sum paid was an allowable 
deduction. The doctrine could be applied to other instances. For 
example, the owner of a business might engage in activities of a 
shady nature and expenditure incurred in bringing about the deal 
eould, under the doctrine, be held not to be deductible because it 
fell on the taxpayer in some character other than that of a business- 
man, that is, in his character of a scoundrel. 

Again, land tax is paid in respect of the ownership of land and 
is payable whether the land is used in the course of carrying on a 
business or not. In Moffatt v. Webb (1913), 16 C.L.R. 120, the Crown 
unsuccessfully contended that federal land tax paid by a grazier 
could not be considered as incurred in production of income, because 
the taxpayer was bound to pay the tax as owner, and therefore no 
matter what he did with the land. On the authority of Moffatt’s Case, 
if authority be needed, land tax paid on land used in a business is 
deductible under s. 51, despite the specific provisions of s. 72. 
**Section 72 is an enlargement, not a restriction, of the general 
principle laid down in s. 51 (1)’’ per the Board of Review in 10 
C.T.B.R., Cas. 78 at p. 242. Similarly, pay-roll tax is imposed on 
wages paid by employers whether they be employers of domestic 
servants or of industrial workers. Pay-roll tax is therefore payable 
by a person in his character of employer whether or not he is also 
an employer in the guise of trader. But no one would deny that 
pay-roll tax is deductible under s. 51 to the extent that it is incurred 
in respect of wages paid to industrial employees as distinct from 





domestic employees. Isaacs, J. brought out the same point in 
Moffatt’s Case at p. 136: 

Take the case of rent—which would } a eoneeded «de tion, both on 
general principles, and by reason of statutory recog: I he ses re 
held on a long lease entered into by the trader, oO! enced iis 
business, and therefore without thought of it, and, perhaps, originally for 
residential purposes only, it would be quite t1 Ss of him tl l id the 
rent as lessee, without reference to whether he used it for business purposes or 
not. Nevertheless no one, I imagine, would denv its deductibility even under 
subsee. 1 as an outgoing in the production of the income. 


In any event, it is considered that the test of the ‘‘character 
of the trade’’ cannot be applied to the second limb of s. 51. Under 
that provision the taxpayer has to survive two positive tests—was the 
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expense necessarily incurred ‘‘in carrying on a business’’ and was 
the business carried on for the purpose of gaining or producing 
assessable income? He must also survive a negative test—a deduction 
is denied of any loss or outgoing to the extent to which it is a loss 
or outgoing of capital, or of a capital, private or domestic nature, 
or is incurred in relation to the gaining of exempt income. To say 
that a person pays a sum of money in the character of a taxpayer is 
by no means the same thing as saying that the expenditure is of a 
private nature. 


It is understood that the taxpayer company, Rushden Heel Co. 
Ltd. has appealed to the House of Lords and the decision of that 
tribunal is awaited with the greatest interest. 





Amending Income Tax Legislation 
(Concluded from Page 9) 


Section 2218S replaces old s. 221KB which provided for the 
making of arrangements with authorities of other countries for 
collection of tax by deduction from salary or wages payable to 
employees of those authorities. Under the new provision such 
arrangements may also be made with a prescribed organization. 

Section 221T deals with the sale of tax stamps and replaces old 
ss. 221N and 221R. Sections 221V to 221Y deal with offences and 
repeat the corresponding provisions of old ss. 221V to 221Y. 

Certain old provisions relating to the procedure followed in 
connection with tax stamps in use prior to 1 July, 1944, have no 
counterpart in the new Division. However, subsees. (2) to (8) of 
s. 13 of the Amending Act contain provisions designed to ensure that 
anything done, or required to be done, under the old Division will 
not be invalidated because of its repeal. 





A THORN BY ANY OTHER NAME WOULD PRICK AS DEEP. 


In a delightful leading article, the Sydney Morning Herald (1 November, 
1947) has discussed the change in the title of Sydney City Council ‘‘rat-catchers’’ 
to that of ‘‘rodent exterminators’’. The article points out that there are purists 
who object on principle to these euphemisms, and cites Sir Alan Herbert’s 
gallant attempts to convince people that pompous titles are silly and confusing. 
The article goes on to say:—‘‘As a general rule British officialdom is less at 
fault than our own; but there is one notable exception. Here, the most unpopular 
bureaucrat in the country is called, quite simply, the Commissioner of Taxes 
(sic.—Taxation). In England, he is the Commissioner of Inland Revenue—as 
if that thorn by any other name would prick less deep’’. 
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Cost Accounting is the Study and Classification of the Expenses of 
Manufacture, Administration and Distribution, Essential to the Success 
of Every Type of Business. 
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